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From Constructive Mechanism to Auxiliary Mechanism:
The Paradigm Shift of Information Assets Protection
In Digital Age

Zhang Haoran (Chinese Academy of Social Sciences)

Abstract Different from physical property, the legal protection of information follows the secrecy-pub-
licity dichotomy, only secret information can be protected based on the exclusive control over the object to
fulfill the interests (auxiliary mechanism), while other information should be protected through establishment
of exclusive rights (constructive mechanism). Restricted by the numerus clausus principle, the constructive
mechanism needs to be constantly adjusted with technology development. With data becoming the new pro-
duction factor, the majority view advocates a new exclusive property right on data. However, the data protec-
tion practices in such countries as the United States and Japan have chosen to expand the auxiliary mecha-
nism, which provides a new paradigm for the information assets protection in digital age. In digital environ-
ment, information is gradually abstracted from its meaning, creator, receiver and carrier. The ability of enter-
prises to control information has been largely expanded, and the secrecy-publicity dichotomy is no longer ap-
plicable. It's necessary to build a more inclusive and modern auxiliary mechanism, a protection system for in-
formation within lawful control based on trade secret system, to prohibit acquiring, utilizing, or disclosing the
information, which can only be accessed by limited subjects, thus generates commercial value, and has been
taken control with measures correspondingly.

Key words information property; IPR protection; data element market; property interests in data; trade

secrets; secrecy-publicity dichotomy; private control
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