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Protection of Private Enterprise Property Through
Criminal Law: Problems, Causes and Solutions

A Commentary on Relevant Articles of Amendment XI to Penal Code of China
Chen Jinlin (Wuhan University )

Abstract Enterprise property should not be simply taken as "property owned by enterprise". It can be
analyzed from 4 angles: Whose? What interest? Against what kind of infringement? How dependent on crimi-
nal law? Such an analysis is helpful to cover all the impact factors of criminalization. According to the statisti-
cal analysis of typical cases, the main threats to the property of private enterprises are infringement by public
power, new-type infringement and infringement of intellectual property. In the sample, the norms for the pre-
vention of inside infringement and traditional infringement are mainly applied for infringements by public au-
thorities. The institutional cause is that the current criminal legislation is insufficient to prevent infringement
of intellectual property and new-type infringement, and the restraint of criminal legislature on power is not
enough. Its theoretical basis is the serious dislocation between criminal theories, which are customized to the
traditional society, and the modern market economy. To prevent the infringement by power, it is necessary to
expand the scope of clause on abuse of power, to introduce the substantive contents in the regulatory provi-
sions, as well as to guarantee the legislating principle of clarity-prior-to-justice. To prevent private infringe-
ments, criminal norms should be adjusted in accordance with the proportional protection principle under non-
cooperative situation, harm principle under one-time cooperative situation and principle of "no trail without
complaint" under the repeated cooperative situation. Some clauses in Amendment XI to Penal Code respond
to the needs of property protection of private enterprises, but some are incompatible with the legislative in-
tent. Some ideas worth promoting remain at the level of phenomena, and thus we miss the opportunity to im-
prove the institutional environment of the property protection systematically.

Key words property of private enterprises; equal protection; infringement by public power; infringe-

ment of intellectual property; modesty principle of criminal law
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