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On the Judicial Review of National Security Screening Decision
Of Foreign Investment

Qi Tong (Wuhan University)

Abstract National security screening is one of the important legal tools for host countries to manage
foreign investment. However, it has been criticized for its ambiguity in the concept of national security, the
abstraction of review standards, and limited remedies available. From the international comparison point of
view, improving the predictability and accountability of national security screening decision represents the fu-
ture development trend. Whether the security review decision should be subject to local judicial review has
received different positions among countries based on different value orientations of national security and pro-
cedural justice. China formally incorporated national security review mechanism of foreign investment into its
new Foreign Investment Law of 2019. According to article 35.b, a decision legally made upon a security review
shall be final, which means generally a foreign investor couldn’t seek any remedies to challenge the authorities’
decision. However, China needs to find a balanced approach between the protection of procedural due process
and the maintenance of authority’ s discretion on national security. The wording of article 35.b has still left
some limited space for potential judicial review when China drafts its implementation regulations.

Key words Foreign Investment Law; national security screening; investor protection; due process; judi-

cial review
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