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Reasonable Royalty as a Measure of Damages
Miao Yu (China University of Political Science and Law)

Abstract As a measure of damages, reasonable royalty can be applied to calculate the damages for the
infringement on intellectual property. In case of the infringement of the non-rivalrous right, the Differenzhy-
pothese can hardly help; however, the infringement establishes the fact of damage in such cases and the damages
can be measured by reasonable royalty. It is improper to justify the measure of reasonable royalty with principle
of Total Reparation, so the measure of appropriate multiple of reasonable royalty should be abandoned. The
unjust enrichment rule can protect the non-rivalrous right as the last resort when there is no loss in the sense of
Differenzhypothese because the unauthorized use of the right itself is the enrichment in case of infringement of
the non-rivalrous right.

Key words reasonable royalty; damage; Total Reparation; unjust enrichment
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