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Civil Liability to the Sex Invasion
Zhang Hong (Zhongnan University of Economics and Law)

Abstract Sexual autonomy interests are important personal interests. There are different types of
tort concerning sexual autonomy interests including but not limited to sexual harassment, infringement
of sexual autonomy interests because of fraud, infringement of sexual autonomy interests in normal
marriage, rape, obscene, insult, forced prostitution. In order to protect the sexual purity as well as
physical and psychological health of victims, security offered by civil law is necessary. In a normal
marriage, spouses enjoy independent sexual autonomy interests due to the abating of cohabitation
duty. Refusal of sexual life and forced sexual life can be reasons for divorce. Whether the infringement
of sexual autonomy interests because of fraud is recognized as rape can be determined from the
perspectives of deceit of behaviors and deceit of identification. The infringement of sexual autonomy
interests cannot always be recognized as a tort. Judges should approve the rights positively based on
whether the deceit is aimed at sexual interests, the motivation of victims and the degree of malice
with the help of active system theory. According to the 21st Judicial Interpretation in 2012, victims
cannot be compensated for their spiritual damage. However, some judges decide that victims should be
compensated for their spiritual damage. Judicial practice demonstrates that this is feasible. Because
the evaluating system of criminal responsibilities and civil liabilities are separated and irreplaceable,
and because civil liabilities have priority, the spiritual damages should be supported. In the system
of present rules, the 21st Judicial Interpretation in 2012 is invalid because it contradicts the higher
laws. The spiritual damages should be included in the extensive interpretation of the Article 99 of the
criminal procedure law.

Key words sex invasion; sexual autonomy interests; general personal right; tort liability; spiritual

damages compensation; the “Me Too” movement
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