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] B 32 0 BT 1) R R A DR B DR D X 3K B SR T A 4 BT B 3R 3K S FE I SE (Schachter, 1977,
296) . X L8R TR I SCAS  TCIE BRR N AT M D) DL L HE R I I S R R L AT 2 a5 A
TR A B 1T A A AR AR T LB SR AT BRI S 55 L B U7 2K (Birnie et al. ,2009:34)

B R ] 2 XSRS | 5 A ) R BURF 20 23 0 ST 50 s MRS AR R 06 sl = 28 TR 24Kk, A
RT3 & R [ B v 1 7 3K (Gardiner, 2003.273) o 7 4 il 0088 375
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WA AN 2 1] 4% G 9 SEIE 32 SCAE SR 2R 3k 2 LA T 2 DA S SR 48 58 A Sl 4 B 1 S A SR
R E R E PR LS A ATE R R SE AR R 64505 2 115 ] (Clapham, 2012.74) . M E R Z 8] A B
ZATH AR T W42 B8 B 1T S0 0 TR T A i R s [ B A 25 AR AT il ok 45 b 00k i B 3R GA H
JEEEZMHE . D — O B SO SR R 2 o ) BVE 3R (B X B AT IR S AR AT
B E PR 2 B SRS LY . B 6 [ GEANAN PR Ay 3 6 SO0 9 I 24 SRR I S 6 A AT ARAR 22 [ K 58
4 H S W A5, (Charlesworth & Chinkin.2000:66-67) o Q15 %5 %8 & ik [ M & J& o 18 5 AE R 26 56 F [H bR &
TR T 1 PR AL O3S B (Higgins. 1994:26-28) o HE A MEF X — o o XA B F 3L 1R
RAEEEEN, EXFERAE ST IR AR KT A BT WIRF (Lowe, 2007 96-97) 3 [E] [ P 2 2 34 B
2o PSRRI BT — S S 2 A B AS G T AT L 7 AR T R AR A ) R, A L Y L DR AR 22 3R 2
SCFICER T B R Z M AEB I OC R A BOR B A5 % T B R A7 8 B A 185 5 X (Boyle, 1999901 . i 1y 2
Hz A Ag o B T TR YR AR AT RB B A SR TC AL Sk ke s BT B Rk T AR A AT RE AR B A
TS I ELA 1 BT A e A 4B 51k S AR E RS B T ok AR (X 5 — FEASER (Reisman, 1981:102)
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ViR —A RGN PE AR | [ B vk S AR e AR KRR b AR 245k AN i S2 25 Tk . EEERAE B Hm
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PRA— 5 0] LAAE g — e vk A S0 1 Sty 5 — 1 el AR A ] B 2 15 v vk A £ A UE 4 (Detter, 1994,
212-251) » B BT X Jt 2 L (R R0 D0 45 1R B ) i B (2 . 2011 :42) o DUBREE HE I PR ik 4 A L, = /b
DAAR S 2 3 W B 25 M B s LR LA i @
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P RO AT R DN A SO A AT R R R B T 2R A R AR 2 . R D B 2R ) [ BRI
FEAth B A RE A Al B ] s o SR A 7 D s vk 1) S R R H S U PR SR A R . B PRSI
S5 RS T BT E XK —BUR R 210 220 5 10 S I At 2 (s 92 400 3k [0 s o7 32 R IR

5 T B S I B vk R SEAE . R AT RE R G B AT S B A — 8 43 DT W e AL AR R

(DDinah Shelton(2014). International Law and “Relative Normativity”. Malcolm Evans. International Law (4th ed ). Oxford; Oxford
University Press:160-163;Stephen McCaffrey,Dinah Shelton & John Cerone(2010). Public International Law : Cases, Problems .,
and Text. New Providence: Lexis Nexis: 144; Hilary Charlesworth & Christine Chinkin(2000). The Boundaries of International
Law. Manchester; Manchester University Press: 67 ;8 8 3 (2000). [ Rk, a0 A A . 33-34.
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F o) R 30 ok D U LR ORI 5 D, 7 22 10 B B 4% 249 SCPR A 304 R 8 B0 1 B R Atk e 2
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FET) N AR RSB O, — 2 R AP T RE R AR & R e i BOR B I TE T IR I 4 A 2
(4 24 5 [ 8 37 L 55 (Tomuschat, 1993:191) o UNCHEA IR A 205k T T B0A 1E =X vt B s aet 19 77 =X
fifp phe LR S 38 0 1) St DML Comodus o perandi ) o i T RE LA oAt Jy 24 B [ B ik 1) 2 8 15 592 it

B = BRIE A B B i R B AR . DNEE G [ R S DL 1 B R R L3R 5K T 2 B0 A 1 4
ZASPE B ARG T BR A 2 BT b A0 I B  Copindo juris) WIEDE @, 23K T 4 B BN 5 L 75 &
B, BRAERS 1992 48 12 A 14 HlE R 47/68 5 Pl & FAEHMZ 23 [alfff FIAZ 3l J7 I8 09 50 ) L o2
Z0143F 2009 4E 5 19 H BT AN 28 [RAZ 8l J3 50 % 2 HESE ) (A/AC. 105/934) ik J& F X A1
Bl F o A A I S 55 bR DG I 245 G (5 A L E BH 25 AH G S5 L AH 5GBS 19 77 7€ (Brownlie, 2008 ; 14-
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S5 DU BT 0 BT I AN S B i 1 R TR 5 VB R AR . Tl R R O R R R S R B
157 0 R0 3T A4 9 18 IR P i o MR I P ik g £ JE NP IV 96 [ 56 F 45 5 47 sl Ak 22 AT sh 14 vh 9 o7
Yy 0] LA 578 5 R g 1003 1ok 3o A R ) 2 R A DB [ R 2T Rk i IR R O, IE A PR
BB TEZ G RS R E M E WP RIEN

AREZE KEARLSGINPEREAYRA A LEAHAEENE, f£E2H

TN TARB T ZQER, HRA NG E RN R E = AT EMEEHRG, ETHETE

MK KA T A Fdodl s A e T IR A E A Bt e 0 ot B E B L AE A AR A

BALHEFZRAZ, RH,— FZ P kBT ARIL A 5 — 3R 3 69 0] BT & 69 ik A4E 543 12 7 3

feayit 420,

2T A8 o v 2 ol ) 0 S BB TR TR 11 A SR e I e R — B s S R R E AN 4K £
BV BGE B 3R R R [ PR E AT R A AT RE d 26 57 [ PR (Buergenthal & Murphy,2002:30-31) . 24K, [F
B 1 Bt 70 A% X 52 5 100 58 D v B D W) A R G B R — TR R IR R S C 4 A T AN R Y b
s R 3 — P P9 25 5 2k 0 2 0 o A0 G L AE RO A T 75 A7 A A R A ] OO &
B TR 22 P 38 2o A7 A AR 22 AN 25 2000 SR A A i LI R PR LA ST B A SR R S0 T LA
B A Ry AN AEAE AR 1 A s 0 L IE A ]

Bk 5 T AR 28 5 G 2 TR LA R AR A M < B mT DL Sy A R R 0 Rl Bk R R TE
HET AR BB oA . B 3 U B R g5 R 1 5K (R) B Al i Ak 2 kAR R R L A X
A HERE P B R VL A B 4R . R 2 SOE SRS OL RO B AT AR T AR [ p R AR ) H bR K
1y s U B A TR AE B IR VA 4 1 (Shaffer & Pollack.2010:706) o
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MR EEAE AR Br 06 2 b ke 9 ROR 0 R R HA AT AR AT 52 A R 2 A A R R
JE— N TREUM A2 AR E R FOETEE PR SR T BA 2 Thae . BT E R 08 24k A 1 i i
Z )i BEA O 2578 Ak (deformalization) i 77 30, 78 20 240 )5 2 it A9 i 5t Bt s 62 A ™ i o
Aspremont,2011:72) . FGEANE L Iy ) B A A ] Z A0 B 23 HOR (Damrosch et al. ,2009:285) . X 2217 5]

(D Restatement (Third) § 103.

@ Namibia,IC] Reports,1971,p. 16,at 47;Re Campora, 24 International Law Report 518 (1957).

@1970 4F 10 A 24 ACEPEREFENE F ). GA Res 2625 (XXV).

@ [ B iz Bt 7 Je Iz IS PR K7k CCEIBR I 00 & 300V Sy 2 A AL A TEHE , B B 1 A5 & kAt . 5 W Niicaragua(1986). ICJ
Reports:14,98-104 ,107-108.

® Nicaragua(1986). IC] Reports:14.,99-100.

© 2 UL PRk BE (1996). Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion. ICJ Reports:226.

D2 W E PR RS (1996). Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion. IC] Reports:254-255.
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Fe AT P& AL T AT A B T AR A L 7R 35 KRR B AT A R AT o b E A ROk R 980 (Charles-
worth & Chinkin,2000:67)

G M EEAAEREN TEPRCR T 5 E KM IRL T K X0 #3538 A S U)IE B 5T
“ERCU” (Rothwell et al. ,2011:44) . BT . — AL . FELFF IR AMUE R BUR TS B FOE X F EBR X
RITACMBEEARANERA MEXNER BXLeESBUATE . WEREREZ. HENY
REIC R T [ bR 5C R 5 HE R BUAR B B AKE oy o 33X PR Ay o v BTG 0l ] 5 000 ) 4 2 R 0 7 A BV K
(14 6] I 32 91 A0 P B B HE ¢ 5 17 A AP B Sk ) ¢ O i A ok 5 A 1 O IR AR T 2 1 R 45 L Bl G i
TR — 2 e ] g8 S0 2 ok R TR A s AU R B L DT HG 0 B 0 R R R AT L /N 2 5 R PR A AR A VR I L
A, TEIX L, [ PRREAER TR BUE 5 HOR Z [ AW B8l i ok #2  DUVE S 5 R0 3 R R [
PR OC ZR BAT A AR5 DA A8 s R A 3 A7 1 T X0 S AR S 55 A o G g o RT3 RR AR 3 — A L A B T
[ B 06 R P R Al ) G 0 K 2 O A ) A R 0 AR AL T I BR R AP A .
R A D1 S (Jurgen Habermas) (% 74 3 BEAME BRI , BUAE (1) [E PR 2 D08 2 53R 19 J2 “ 317 (consen-
sus, B F i — 30 . M 3E [F) 2 (consent, — F [6] 2 unanimity) /E R 8 57 H X 55 1 ZL Al ( Armstrong et al.
2012:68) . 1M A4 B B 092 76 A A 06 B 00 A L o A R TR 4 () s S Ak 65 ) AN AN I A b ol 24 1 5847 oy i L
P 7E 3t A [ K B 0y 1 R 4 O A, 2014) o XTI RARR R A A4 20 22 60— 70 4EASC T [
B 28 55 B R 1 3RO AN 2 B 1 3k [ 52 00 i ZUAIR A o 7 EL 7R ¥4 4 o T B A B R B
F= SO L ARME R R TR B9 R o KRS Jik 42 A2 3 e 0 L ) 4 A WY I R ) F) R S T 24 L BT AR
F 5K HORN H A 29 7 (Shelton, 2003 :554-556) » 1117 A& Ji& H /)N [ T XTI 3457 B985 04 ¥ %5 4 Ja s iR AR )
5 I R E B

HU B A 32 2 5 B X T B B AR 25 i 53 1 OB (soft regulation)” (Klabbers, 2013:280) 5 24
H5 5 “TT AT (soft responsibility) ” (Kiss, 1981:518) , B8R [F Py #0k A B 2031 1 109 [ B ik i 3, JF
A 0T [ R A AT iy 1A 0 s 2 ) S B FRAT AL S A it A A S R LR B L
R A B AT URE H R NTEFRVERT & AT AR E AL S BT L IE W B B AC AR A AL G A
FFEATARI AT A 7 XA T oK A B bR At 25 AT Ry A e A 55 B 2K (Goldmann, 2012b:373) 5 AT
[ PR 4 2 58, )5 2 08 [ w) AT A S o 28T 30K 4 R D o s S R U A S AT o T S R A . He
AR 5 3225 2 15 5 R ) 5 00 A3 A [ 5K =2 R A 6 R LR DR B 6 A NI S AJF T 2 Y B 0 70 5 3R
8 90 U 22 2 1 5% 1T g 2 5 G i Aol 1T B 4K B B (Shelton, 2003:3) » £85I 1) ] s 9016 ANk
Pl 7 1 AT o = A s U iy L Ty Pl A g B i A7 R SRS 2 5 BE (Klabbers, 2013.279) . HiHp
BB AL 45 [ PR A 23 7 57 [ B 43 W8 12 3 ) R 90 8% 07 A it A DR A RA N A1 [ 48 5% [ B 2 L T SR ORI 2 B 1A
HEWCA R s A5G UNCTAD I A #8098 vk 3y RO, X 617 gh 8 £ - 4L 117 1) ) W s v 76 %
S B AR B Z AT R AT O b B RO B R A RO . R TE B T 3K L 55 (soft obligation) , I
JiF BILAL) R AT A PR AR AT 6 AR 415 3k 2 o v A R AR B2 SR R BRS84S 3 R T 48 BILS it ( Shelton,
2003:554-556) . & T UHAE OL A BES 4R 1 BARFOEAR BAG 00 A 8 1 bRk s R e 0 — &8
g3 ARSI [ 5 AT N 0 A 2 T B 6 T [ PR AR Y R TR BRAT O LU E PR OC R IR R A2
Wil 20 E 2 2 2RI AL SR PR B8 T B, R TR 20 5 w5 [ K AT o . B R & 5 R AR A
2y 55 T WG g 7 B BN R T 1 R 3K 58 B A LR (Hillgenberg . 1999:499-515) o WA AV AN 41 &5 2 5
H R ER Ay 1B 2 M4 (persuasion) 5| 5 (acculturation) B &5 43 (Steiner et al. ,2007.726-732) , 4R & 7E
JE 5 T AR FHEE S B . T K SR Y A A O Bk 5 R 1 A [ B v B b [E] A AR 0 (d” Aspremont
& Aalberts,2012:309) .

I s IR Y B K 8l E AT O R AR A B T 4R T LB SE T (soft power)”, B TR A< B JiF

O X T X B B LA DA e A 1987 RAE/E Pt A 1B & . S WA L2011, [ BR4EFE . B IR 2 ik - 264-273.
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AW LB TR R Y A BEE (Ellis, 2012b.369)  FE TSRS S 48 51 ZF o &9 KAE A B 19 52 )
W48 THE T SU R RS (9 B 3R L bR A1 20 AR BUR AL 200 5 4k 4 28 L B OB 42 R0 ] EE SC A ) & (Diller,
2012:481-536) . PRI » B PRAR AR Jydk 2216 B L BRI B A —Fh 7 3K B8 S il A5 00 i 1] 7 [ B A 2 1) 28
17 2 55 XU 25K R T A L B 56 R P R B R B R VR . B BR AR S R GRS T
— RGN E A A AT S B, OECD1976 4R [« 5 [ 28 w8 7 ) JILOCHT 26 2 [ 48 w] FAh 25 BOR 2
SR =5 E 5 ) 1990 AR A B 5 [ A ®IAT N SENDD A8 51 85 B /i R AFAT AR T A %
1o XL ASAAE BUR ] 09 56 2 B A 90 AE R i B2 R0 ) 1 [ 84 A2 3 e o ), DT 42 T+
A A 75 5 AL S 520 ] (Ruggie,2007:819) . FERK I HEZE T HOL IR ML T & & B &0k Z 48R
PH A 1% (Senden, 2004 :23-25) » A R A 41 20 A B3 [ 1 32 00 L B 980 AR S 35 it 119 F i T BE (Falkner et al. , 2005
182-194,359-364) o A BIFFEIA Ny » BRI X AR I 149 HILAS) 175 55+ B A% 5 1k ok 26 1) B2 1% 287 L0 D 98 BB 7 5 1T R ik
B R TR 2 S5 s 8 S0 AR i K BE R () PRAT T (Skjeerseth et al. .2006:104) X $8 5 SR FRAE K A KA T
SRR 1 2 T A AR ) 8 R Sk TR A R

SV T8 BRAIAT AR 04T o B B HEAT RAR I E R, 38 5 AR K B LAAE 55 W) i
PE A 1554k 1 Bk TT BB AS T 20 1) 9] #ME T (Abbott & Snidal,2000:421)

T, E)EEHY VA 40 - R 7E E BRI TR R Y 3t

FE] o 32 1 VR UL B I o 2 e R S 1) LA R BT =X, A 3 2 K T A O A5 0 — 300 2 5K L ST b Ak 1
A6 T A4 B 149 SC A 00 53 S 2 ( Mlalanczuk, 1997350 o #8358 003k 76 18] B ik DK VR o 190 b 07 35 J2 2 40 T R ik
AL DA B e AT FpRE B b T DAARE O i b — R v AR . PR AR S T e B A S
FAM BT JEEE A, SR RS J i B RENE T R R AR
A GARAE SR LY W — i R T U 22 A o — ol e 7 1 8 3 0 ) g o 12 K 05 W 2

(=) XFRERFEHENSIL

e S 15 HL A P 72 K V60 7 33X — ) A o A N B X O T A A S R R A R
SR REYE R e A AR . A RTRERE A FPE A SUREA D, AT A Bk X A~ a0 ol RE A iR
T O’ Connell et al. ,2010:159) s Ff SR FE SRR IE T F R 87X EAE 2R BRN 75 X — Ak 8 1 TR
BB DI A [ B T ) HT A — M Y L T892 A9 JFE U (Raustiala, 2005:586-591) . 4% + 5@ i DL /R (Jan Klab-
bers) I\ B A ME A WA SEBR 1 3 S s ik AR DA R TR B ) 2 O 2K 40 S AS TR B IR (Klabbers, 1996 1675
Klabbers,2013:38) . AR 2% F X 80k J& T a4 1 B %€ . ALl (Pierre-Marie Dupuy) ik iy, 3% J2
— A 25 TG A — 5 B S BRI A RN S AEUASE A A 1E 2K DK IR Y 24 55 2 R (Dupuy . 1991:420) . 3il]
FEAR N » 2 F R 73X — AR B Rl AR TR L T BB & A [ B vk B AR WA A B X — R A TR
T3t UL AR IO A B IR R L IE A AR AR K R 1k (de Lege ferenda) I U () 5 — R BRI,
S UL KR A P RE A AR Ty . A S SR 4k 2 L B s ST AT O L O e 2 Bk A (Dix-
0n,2013:52)

TR EEENARD . FANEBESTTFRAMREE WEBEEBTFHNBEEX.
A B A 29 07 T B ST R AR R TR A KR R — A 8 R B R W AR A AL S 5
o BRI BB ME AR ER K MBI AEETFENRIE. RERKTEIR . MIEFTIAR
X, BEROAETFTULHITERL - MARENAE. LibEENE, B2 EPRE, R REA S —Fh
CHE R AR S B SRR B S AR 2 BN R AR K RS . WNE B E L LA,
R A% T AR 55 1 FE AR T™ 6 3 S i R A 48 e A & vh LA SE PRt 5 8 SO B, 1F 4o

OF¥FFEH 7 X ANFRIEA & 5t J& B 41 5F J& i) Coxymoronic) . L. Henkin et al. (2009). Human Rights (2th ed). New York:
Foundation Press:245.
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4 F3C#IR (New Haven School, PR BUR SE [l %4 Ul ™) FIr 45 th (9 - fE 4k 25 ol AR T I AR AR IF A B 1
T A 29T kB A AR 2 A 2 B B RO B B ik A AT D ME DU (e A AL 1991201
224) . [E A RLE 5 [ PR — A s AN OUFE 295 00 AN TR B I 0 i HL i A 5 R A A 0 S R AN
JE WIS JE 1 AP AR BRI @ . B PR SR AP 2R — 8 KRG 1k R AR T Ak iy
S 2 358 0 S W 20T T X R 52 ) S S L IR A g R AR 2D B R S T 1

(D) HZPARE TEREN RN

— Lt MHTERMEA TN EPIE AR IEH . BB « B AR HCE BRE) b B ah 4 0 JOkIEAR
JEVE A+ A 7 PRI R 2 U 0 A A R A S o U T AR T 2 AR R A L ELTE e A L B TR R R
AJETE M (Shaw.2014:83-84) . B SR AL R H * “HE T HF AR A 245 18 W 0 S LB A A —
FRAR . weeeee HGERTIFA R R T — B AR R B AR A R Xl
AR T A 1) 28 3k T77 3B A v S et [ B ik BA R AR T PRI .7 (5 & 2%, 2015.:52) X M S W 1) 2
fifi e« (1) LACHE PRk B L2 ) (LR T ARCIZY D) A 7 (9 51 2 D FE il i AN AEFN R 22 5 () MR A
HAT A F T BIE - R A BAT R ) . 2B A T BB B W 5 BN IERN B E77 S8

TG AN AE S BT I R DR U I A DACHL 29 )5 38 4% A A A T AR R AU D
CHLZ4 )0 S22 T8 ) s R 90 I AT S e S BN D i e 17 [ Bk ) I A 32 BIJE 3 (Klabbers . 2013
21 WOERVEBIAL T ALY IR — Bk U A g [ B vk DR TR B0 3t 5 4 =95 P e AR A 05 2 K
SF AR Bl DR R 3k 26 28 A P KU 5 SR T ] P vk 1) DR IR A0 AN RE 457 B T X — SO I S e i D SR B B
e B35 A S — Bl A 0 IR A LTS IR 2 AU N B2 w8 A FE R 0 A Wi i . CZ9 ) 1R
— {7 1945 AF5d i B9 SO RN BRI BB BRAS R RE AP i A A . X SR IE] T B BRI - A
5 30708 1R BRI BT A A E - [ BRvk e — B IR R AR A S — S LI 4 5 (Higgins. 1994:2-1D) 0 W12
T [ B 3 g X i 552 B 9 JE it 1, 1998 A 3 114 €[] B P 55 25 e WL 249 ) 1 CRL 249 ) B 1 4 461 ) T 9
WAL, R H Z R FEATE— AR T FR L IR R B 510 32 . AT 20 A K05 J2 75 J& T35 Y )t L 8
s B T ORI 512

LU IR AT B BN & T [ B ik i ML AR A 2R T s R R X S G G AR
AIEE o IR AJE AT AT LA ST A B Al i [ PRk AL AR A 29 T IR R IE R 7 JCig = D s B
S NBLSER T 3% — AR AR W XE o AR A I E] P by T A R LA o [ B ik LY AR A S T B e
AOER b 0 — R TS . BE A K5 [ B vk 4E 30 BRI L 52 55 2R X — 8 By & FIAR X [ A9 ) 25 75
Ko 185 1k [ PRk i o B 58 8 B R 2L . AL eE O NS 2 W RE T A
AE A ] P v B0 19 A U0 I P i Be A AR Ty o RIS AR A G B L (BB T i 7 R A W 2 51 B
PR ST T B SR 75 PRk AR BB RS R AR Z @, 20 H42, BARE PRI TE
R o [ s ) 3 o) BE S SRR R I H A i (E2 [ B )L AT SR A T G fl . R A S SRS . BR
T A BRA G A SR E R0 5T @ AR AR 7 A B [ B ik B A 2 RO A i an . 255 0. K
ST ) 2 14 900 A A0 ] 5K AT 3B ST ML ] ) Ol ok 75 [ B 3 S 55 1A S TR R o AT 0 g T LA R 2
SR AR 25 A A0 [ Pk AR R AN — 238 [ A AT BT SR WL B AR IR A LA i (B I A 2R Ty . AR
5 [ PRk SRR TR S AN A LR Z A0 AR S R i AICR 5 B3 7 IR A S A X1

D*Although Article 38 does not in terms state that it contains the formal sources of international law, this is usually inferred. Article
38 ...is authoritative generally because it reflects state practice. ” Robert Jennings & Arthur Watts(1992). Op penheim’ s Interna-
tional Law(9th ed). London:Longman:24.

O H b fe W W BIE R . 1 1945 AR TR AR (G B JE 30 )55 2 %50 4 SOt W off st &% o e a0y A LA A W - SR 1T, 1 20 122 50
AEARAR B P A BT R A O 5 AR SE Y T R A 4 T A 0 B SR BE R R T B AR B AR A A 2 A LR A R v 5
BT  LIECRAE 20 IE4L 70 AEAUH) . — LR F M ISR AR B E LS T 7. Thomas M. Franck(1970). Who Killed Article
2(4) 7 or:Changing Norms Governing the Use of Force by States. The American Journal of International Law ,64:809-837 ; Louis
Henkin(1971). The Reports of the Death of Article 2(4) are Greatly Exaggerated. The American Journal of International Law ,
65:544.
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GRAFAT O A TREATE A 1o S8 LU K R 7 14 6 DU 5 A g R PN S0 o O T T o 4 i i BRI £ 51 K 48 LI — 86
] s i B 10 365 3k A 0 A 58 PO ] o o ) MR

() BHERENEANNPNZH5EERR

AR e 9 12 28 S — P BRI 52 5 A [ B 32 DR IR PR 2 b LA AT 2R B 307 L FRATT LA [ 2 2 7 el
SR BRI R [ B i 1) DR U5 5 3 O ) 30 5 PR RS o RUBE L — i RIVRT A R AN i X
AR SRR 0 03k R D7 AU — Fh 2l 4 0 BEAR TR B S AR 4 A AN XE R B [ sk DR DR
AR Ty W AR RV ) o3 AR SRy o RTSCE IR R E 0 A o A R e e 4 A 2RH [ A
VA DR DR 1 B i B DR R R AT LU A it REHE — 25 o0 M LR W] 0 Y 22 5

F1 ERERINERSERERIREER

| SRS | #-sen *H% AR T 5 E M

HERAIM| | AN,

HARER A EIAR YR TR A

BAKx| BEE JW AT | 5 NP
Z?ﬁi w A B B AL Lk A A B2 T RATENERF)
S OB | HERIIR Bk R | AR IBAY R B RE, — A K
B FRk ta? BiRkRN ., | WA E S | it EALEY RYE AW BRITH ALK R AE B T B

AT 2GR | X TR M AGIE R, F A 8D T E0A T2 80 A R R

i bR o [ B i 0 T 2 3 [ 2 1 S5 DA S 5E SMBUR SC55 M » O L2856 X AT O 19 I 2 4
TR UL T J2 T A R TSP TR 24 2 [ 2458 1 )5 19 R I DUAR 22 6 6 A oF 25 2R 9 g AT
W o A A 0 25 3t A ] o 0 PO A A R A TR o T AN S i 265 3t A WA 2 35 A MR LB AN T RA T 5 A A6 BT R
— 2 b A ] B 9 A S I ORI E R (nom Liqueer) S TAS 2 A Ry LB 3 B 9 T A [l LR L 22 1 B A
M58 . AE T PRk PR 28 5 HE R rp RS A T AR AS (SCBUIR IR 2 T L e RSO S8 A0 40 03 P LI i A
— L8] PUUE LT AU IE 25 PR A 55 S AR RN . AR 22 1 Bk g R T L A A 5K AT O K
B o B UEIE ANk 9 1 . A8 SIS B A 1 R v s mT A DA 3 U i A ) 4 9 A 2 AR TE 9 BB £ 4% 15X
A2 » AT LAIASE 19 2 B A5 20 DA SR 2 25 0 2 U S SRS BE HEBR B S o 7 [ PrAt 2k e A
RETE UMK AR A9 D0« JU LG 2 2 05 SR PRIE T s B e — WL — B 2 5 — 2647 o BRI J2 [ B ik B
F B A 20 2o 8 MG PR B M2 ) Q[ 52 255 ESE A i 1A @ JE i T — R S B Bk . XA
IR DR RS2 I g 22 2 LA o 5 20 855 0 BB R L A S R AR SR A L ELRE A AR BE OB SXIR IR A7 282 5
4 LA i I ) AR Al Ol B DR D0 - e AT T IE TR B TR AR 55

TATUERE A [ B ik b A9 M 7+ A o0 8 T F R B 70 0 19 1 o 32 O 0 N DX A5 4 7 ) s 325 LSS
R [ PR . BN TR I TUE L 12 S R RETE R BEIE L (HURAR 22 [ 5K [ PR U A
AR DL Ul AT E 2011 AR BT XS A] L BEAT B9 i T i B ik e . RN R A E PRk B ok T
R A A R — SR W R R L O, B 4 O SR AR EAR 22 1 B 1) R L RS X L
AL IRE] T HED T R B AL B — S R RO D g B A R WL O,

T3AN AR B AT BT Prik BERL LY ) S 38 % AR 7% 5 7212 4 AU SXRE IO I - WRABUER A 152
B~ LR AT LABEAE il DA R U B9 225 I8 4 6 B v 14 M 6 » DA HG S 37 B AR T e e ey 1
FCN A I SURRE BER AT AEAT AT T S AR T 20k 22 R 2 U BT AR >4 B T [ Pk 19 4h B BB

OCEPREBER S T U TR B Z BN BRAS T2 4 [E e AR50 TR 7.7

@ 40 2 B 1 NP AR T 21 =5 [ A 80 U F LU &8 A R WA AR NN . BREREEERFPEE R T U — 1%
LI — i S (0 T 2 T R 5 1 5 % A R R R R L 3 A T B i e 29 ) B R

@ % W E PR BE(1996). Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion. IC] Reports;:226.

@ Hn=: W, Dissenting Opinion of Judge Shahabuddeen, Dissenting Opinion of Judge Higgins.

® 2 WL E FREBE(2012). Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening) , Judgment. ICJ Reports:99;
Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo, Advisory Opinion. IC] Re-
ports:403.
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ZH0 AR U A RS L — A B UK R . R A g A IR B 2 B R 24 ) 1 o — B e 3 DA AR
(71 B o B 7 A T 5 U SRR A 1 [ o O 2R S BB T T o 3 R 2 ) 2 e g O B ki
R AT ) [ B ik s @,

(M) #EEEBRER IR R f A

U S P 6 3 A 1) 2 B AR — ) S ) 43 288 L ) R LR 4 L 3 IR 2 R 4 oA B S R
AN BESCRRAE o A AT DA AR HARE 43 O M S DU RTR I o DA A o A AR 24 )55 38 ZR T A 26 1) 4k 244
ST — PR A SR R N M B 2 2% 6 T 1 PR vk 3 B X A o TE Tk 4 Uy o b A S R B S
B AETEE B AN T ZAb

T 58 SR AN BEIA T T A 1Y S SC R N B HE IR LA B SRS R A . AR 242 R B A 25 2 AR [ B
B R (2 B2 G0 PR 2 2 A — 1 00 A 45 4 BB ST 19 B R L P R 22 1R f 57 AR S 55 LR
BRIR — 30 5 TE B 20, B8R AT DA 38 SR 3 2 ] BR i S AR AR S 55 MK 40 LI BB 1% 1 7 AR
S5 AR T SO AN A AR PR F 45 20X —FIE 0. W PR AL UL B B 3T 37 BRSO G E 28T 40 20) ok 4
R SR At [ B AT S 1R 0 S AR R S 55 1) 1 00 P28 DA 5 T EL A T B 3k B D A S R
WA . BLAN . 76 55 29 0 B 2 808 37 ) I RS 2 A2 A5 A A LAt i T8 2, 1 A 1 T S B R SR TE B

FR A SO T 2 5. (GRS 38 SRAE 5128 kA N I M2 G 4 i T i A R ) ax — B =X
BARAESC R B (AAE 2 DA ESWI S O, B, 2RRELA TN E
b 7T — 2 Ji U] R S0 2 CEB A R S 3 )38 4% 5 AR 22 [ B 20 B A T RE A 7 Al — S RO, R4S 2
TN 3 A SO ) SR BE AT A 1 22 48 (AR 24 0 > 15T v 1 i D) 437 % 5 T Al 28 A A7 A ) SR U
S AR 29 M FL SR BT AR A D A C R AR E & . A H A AR R B R A AR
SRS RN — ik A S R R . WE SRR T A DO N A1) 26 ok R A A A A L
T, B IR AN 2 1B AP BT A RN R A M A 1 T RE M . X SECZY ) B AR ME A e . 3 Bl 2 HE 2
B A2 R JE S — A AN RN TR ) []

30 SR U o CH 240 A B JHG Ay 30 1 22X ) o v A Sk BT 1 7 19 1 B i UK 28 Y L /2 2 4 PR AR 2 — A
PR B B AR A AFAE A A DR PR 2R T A T R . 3 Ak oM A R A N S A A [ B ik
MUHIR SR T T 258l R« A BRI by B B ik i) B AS A2 76 5 B ) — R 09 LA SE 325 o0 S 1 57 15 AL
7 B vk AR AR B N — R ST SRR 0 A 0 B ik e 1) e AR AR — SO RE I G Tk )
BRI B B R R E R MM EREZ N AN E —EBE FEAEEE L., NXPMEX
R R K — IR B A 4 A2 w] LA ] 5 g A9 B U] (Brownlie, 2008 : 35 Crawford, 2012a:20)
AP 5 T In P s DX B R R A R T S5 R AR R A 2 R R R ok A A
[ 5 76 HARTE 15 F BT & J 3K (988 0] ¢ Abbott & Snidal, 2000 421-456) . F %0 1 ok 3 8% — 01 3 9K 2 i R
BRM o YRR WL AL AR ST A TR 1 T Y R A 20 s R RO S R AR T IR R e
Wr o AR A 1 B i i) — b Sk Y 2 B B AT BB 1 .

(R WiEHEHERENEERNAR

T S W A SR R R R AN [ B 3 12 EL A HE SR L DU R T [ BR AT A R 4 5 0 g 8 K Ry D
o AN B SR 2 1B TR D) AT R R Ay 20 ABT R A At B R0 A% £ R S R 1 R 8 S R R
R, [ P A2 AR 22 S B B UE BH L 8 6% 4 ok 4R 23 BT I AN AAUE IF 20E HERLE (Umbeck, 1977, 421)
Al Bk A B brAt 2 s 47 i A N ek Z 00, F Bk 5 55 15 3 B4 19 48 51 R0 PFE B D) BE (Shelton,
2006:319-322) . FAE 1947 48, L E L FKIAEFE « ARFEE g4 b, 5600 E K ) 2 Wil i iy “ 5 5 "B
25 2 [ PR /A 29 [ R LA A0CR . 3 e A T L T R I 3 R DU A S AE 1 L L 16 AR ) P IE

OH K512 W Francois Dessemontet(2012). Emerging Issues in International Arbitration: The Application of Soft Law, Halakha
and Sharia by International Arbitral Tribunals. American Review of International Arbitration,23(3-4) :545.
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i Jessup,1947:46) o 7ENFLETIR , (5 B AL Ix LY UG 1) — Fe k030 — MM PE A8 LA BCEE XA Ak 3L H
) HR T AR A MR Ve B L S B B B AT AR Z AR RS . BRG E LCT R A & L 2 SR L
AR a5 DA B DX IS 1 2 ) DR 8 2 Rt A AR 5 ) Y 12 (Moeckli et al. ,2010:119) o & Y [ 5% [] 12 e 1
(SRR 55 B F VAR N IR 55 F 5 )25 U E KA ZUE 3R R Y 057
R E R EA W EPR X550, ZE S A RFY AR B A EEICR . RIS E IR
WARCEBER S )y A 5N E 5 Qo W AR MR R S 2 T8RRI 5
AR A ., OC T I X A ARG IR R ICE VR F B 2 2 R 0 M s AR S IR PR E I 19 RIS  BOA B iU 24
TR 1 [ PR A 24 AFL 2 3 Bl A A5 31 T 35 388 119 4 32 (Gardiner, 2003:62) o BL%% R R 158 SOXT T o 48 07 I
F2 BB I R 2 A R SO A A I T I R v ORI AR K R AT T A BT (Onuf . 1971.774) o AR R
B A K 22 B0 5 E Ao 1 B R DR SR A A A B B S TR 7 BT (Falk, 19700 174-184) o 2 {BLt , [ B
W25 2H 21 (International Maritime Organization, IMO) | 5 T 4= 4H 21 (World Health Organization,
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International Soft Law in the Era of De-globalization
He Zhipeng (Jilin University)

Abstract ; This essay tries to explore whether soft law may have a good function in the era of de-globalization and whether it
can improve the quality of international law and the applicability of international law in the context of the de-globalization.
This means that multinational treaties and international organizations will shrink fundamentally. This article raised some
examples of de-globalization and described the phenomena of de-globalization as the main actors in international relations try
to adopt measures to stop or slow down the steps of globalization and try to make a higher threshold for market access, so
as to create barriers for capitals, goods, and services from other states. Therefore, the trend of de-globalization means that
more and more states will adopt their unilateral domestic legislative measures,and then they will not actively participate in
multilateral legislation process, so the international organizations and international mechanism will have less and less
influences.

With this being the background of the discussion of soft international law, this essay began to provide the forms of
international soft law. In this non-exhausted list, they are: 1) International political declaration by more than two states, most
of them are from the United Nations,and some of them are from international conferences. 2) The advice and resolutions of
inter-government organizations which by their legal nature are not binding. 3) Code of conduct,in the name of technical
requirements and model laws. Sometimes some inter-governmental organizations and non-government organization created
and passed some international code of conduct, by their nature are quite technical and most actors in this field will observe
this kind of rules. Based on this list, soft laws are actually a type of international rules through which the international
society tries to set up some standard; however,they do not really have a view of enforcement,or there’s no entitlement of
enforcement or there is no such an organization or institution to enforce it.

Thereafter, this essay tried to analyze why soft law may appear and exist in international rule of law. The first reason is
that states encounter more and more difficulties in the process of international law-making. Since the will and interest of
states vary substantially,it is very hard to reach an agreement. So, the cost of international legislation is very high. At the
same time, the efficiency of adopted multilateral international treaties and international customs are very low. There could be
many states participating in the negotiation of a treaty. But after the document is open for signature, the states who have the
intention to sign this document could be very few,and even fewer states may finally ratify this document. Such a situation
resulted in the treaty may never come into force or may only be accepted by a very small number of states. For customary

international law,at least two requirements are necessary: the first is the material requirement called general practice. It is
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not easy for a party to prove that a certain rule meets this requirement since the length of time, the continuity, and the
numbers of stakeholders are not agreed upon. The second is the psychological requirement named opinio juris. This is even
more difficult to control because if one state expressed its objection and denied the legal nature or legal effect of that rule
from the very beginning. This rule will not apply to that state, and this is the very famous “persistent objector” principle.
This hardness for international hard law is actually the background of the booming of international soft law. The second
reason is that the network of international governance has been steadily set up. Such a network is mainly composed by
states, transnational corporations,inter-government organizations,and non-government organizations. This network not only
requires formal international law, but also welcomes informal international rules. Hence the network provides a very good
environment or the creation and development of international soft law.

Concerning the functions of international soft law.it is not hard to find out from international practices that soft laws
play a very important role and will be welcome in global governance. Firstly,international soft laws may help the making of
international hard law. That is to say, soft law will be the basis of international legislation. The international society may
establish some non-binding rules at the preliminary stage and then make them complimentary and up-graded in international
treaties and customs. In other cases,soft laws may provide evidence for customary international law. Secondly,international
soft law will push forward the spirit of international governance. Soft laws mainly exists in the fields which are comparatively
soft in international relations such as environment, economics, and human rights. In these fields soft law will demonstrate
consensus among international society. And then, soft law created some soft responsibility or soft obligations for
international actors. Even if the soft law documents are not binding,some states and multi-national corporations would still
observe those rules to show their conformity with a spirit of international government so as to establish their leading role in
international civilization. When they have created such a image, their soft powers will be improved.

Concerning the status of international soft law in the list of international law sources. it is notable that some scholars
still do not recognize soft law as a right word. Because in their mind, there could be laws and non-laws, all laws should be
binding and non-laws are not binding. So the idea of hard laws and soft laws are unreasonable. This doctrinal understanding
is too rigid or even misleading because we must face with the diversity of international legal life. Although there are some
fields, rules are quite explicit on whether permitting or prohibiting certain activities in domestic and international governance
today. There are virtually a very wide range of issues for which rules are not very clear. On these issues,it may be described
as a gray area. And soft law actually matters in these gray areas to lead actors to behave in the right way or more welcome
way. Based on this judgment, soft laws should be in the category of law instead of being out of the list. Among them they
played a more active role in international rule of law and thus definitely a indispensable part of international law. To put soft
law into the category of international law sources,it is necessary to re-examine the list in the Statute of International Court
of Justice. In the list provided in article 38 paragraph 1 of this Statute, treaties, customary international law, general
principles of law are enumerated as primary sources,and judicial decisions as well as the teachings of international jurists are
enumerated as secondary sources. It”s not an exclusive list due to the long history of the Statute and the rapid change in
international law. The statute goes behind the development of international legal practices and there are potential entries have
the possibility to be added list in the Statute. Moreover,if the list is examined by a strict principle, the entries are not very
logical put. Therefore,soft laws not only can constitute a part of international law sources, but also will push forward the
extension of international law. This fact will definitely contribute to the process of global governance,especially in the age of
de-globalization.

Key words: reverse globalization; international soft law; sources of international law
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