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B B PR TR A I G ) A ke niy 323 T i) 2 4
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(D Section 187 provides:

1. The law of the state chosen by the parties to govern their contractual rights and duties will be applied if the particularissue is one
which the parties could have resolved by an explicit provision in their agreement directed to that issue.

2. The Law of thestate chosen by the parties to govern their contractual rights and duties will be applied even if the particular issue
is one which the parties could not have resolved by an explicit provision in their agreement directed to that issue,unless either (a)
the chosen state has no substantial relationship to the parties or transaction andthere is no other reasonable basis for the parties’
choice,or (b)application of the law of the chosen state would becontrary to a fundamental policy of a state which has a materially
greater interest than the chosen state in the determination of the particular issue and which,under the rule of § 188, would be the
state of the applicable law in the absence of an effective choice of law by the parties.

3. In the absence of a contrary indication of intention,the reference is to the local law of the state of the chosen law.

@ Restatement Second of Conflict of Laws § 187, cmt. c.

@ Restatement Second section 6 provides the following factors: (¢) A court,subject to constitutional restrictions, will follow a statuto-
ry directive of its own state onchoice of law. (d) when there is no such directive, the factors relevant to the choice of the applicable
rule of law include: (e) the needs of theinterstate and international systems, (f) the relevant policies of the forum, (g) the relevant po-
lices ofother interested states and the relative interestes of the those stae in the determination of the particular issue, (h) theprotection of
justified expectations, (i) the basic polices underlying the particular field of law, (j) certainty, predictability and uniformity of result,
and (k)ease in the determination and application of the law to be applied.

@RESTATEMENT SECOND OF CONFLICT OF LAWS § 188.



T 93 SEE AR b R A Th R R B ek K [E i y s © 13 .

B 3 A3 P o R v o — 20 W — 7 TV e 25 T8 B B A 3 2 0 TR 3R DT i E L M o — 7 T,
N B TR e 1 7 B 2 DIk 8 A B Al Frg BIR 0 52 21 1 BORRE A  i SE e T HL AR 2R 6 2%
3 [ B AN AN 25 Rk 5 Ml 1) UK 3 825 R A R 45 AH S M A UK, LA SR E AR e R BR . i T
T AT 3 SEARH 5C A4 UK AT RE S ) A 12 A 0T ASAH R AR IR B0 R VI AT Ab B R TR . 1 RO At
(2 R b 5L IR VWA 1 27 3 P D Bk 7 58 28 07 T AR H R M, SOAE B8 28 07 T K S il B (Lea Brilmayer
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TR RA TR a5 M AILER . A2 A HE Y R RR AR LT B A
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HRECEF b 9 35 IR D5 187 Z8 WL JE HEAT 2 S BUR 73 1Y 26 B AT KL Hodas v. Morin € (Mass.
2004:323) P E . TEIZEZ T, — X R 2K 50 N 1Y I 1 F— X 4 29 M 1) FAF Rk i 1 AR B e &
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JUHTE Eh FE 1 ZE M A B Bt s AR AR A B LK R A WA RERY 4% 1 o A2 W0 A0 BE A T 3E 1 2E N Ak e 4 ke
BN Z VR 5 3 KB A ACREAO: R 3 — T0U2E )Lt A= A iy & LB S AT A 227 B9 3P A . A= ) A B £
WOR PR F LB M5 . 2 F N VRS 3 i 2 M i s 125 Bt o 5 o IR 300 o R, O I

TEIXAEZR A W KB =AM B AN BRI WL E AN — B, TR 2K vw M AT W S8 1 AR 2
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(DRestatement Second of Conflict of Laws § 187,cmt. g.
@8See § 90 of Restatement Second of Conflict of Laws. It reads: no action will entertained on a foreign cause of action the enforce-
ment of which is contrary to the strong public policy of the forum.
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S ] A5 ) 22 R PG — B S0 SRS O N L A JL Bk T S AR JE LI L I A L RV 58 [ 45 N 2Z TR AE
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2001 4F 3 (1 (48— i U5 ) G 458 2% 51 23 X 56 1-301 SRR AT T KRB 0, Ik 18 IE X % 05 0 290 Kl
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N Z BT CGE— T 1 B B 2 1 B RS TR B IEZ PR T 24 S A sGR Bk i R LA A
FHEX 22 7 (reasonable relation) ki, — & oy 43 AR =B AREME KRR H©, H2, B 1-301
X RIS N R B Y R B3R IR A2 BRI 08 38 R £ R0 R AR A L B SR B B 3 R B A 4
AT . B SRS 1-301 () (DB RLE MR SE 5 19— J7 M 848 & TH 93, W7 2 f Ny i
RS BAT AR R . I MR 1-301 S HUE A9 52 9 “ Se bRl 27 IR 1 24 35 A &
BAHBMNRFR A AN S . K8 1-301 2 X4 T B R85 faiole 5 W Wi 5. —14
SlokE N AP A S By i 2 CET DASE AT A N A i A (U R BRIE R AN R A I A D, HURTEE PR3 S

(DRestatement (Second) , Conflict of Laws § 187 cmt. g.

@ 2 [ A9 CHE— i 15 ) J2 B0 T B8 ik w98 325 7 348 ) Ja% 33 0k 00 D) 19 Y 4 L T A7 3 P BSF . (8 — 7 0k 3 ) 7 Sl 9 R N I
TR R REER)GEH.

@UCC §1-301Ca).

@ See UCC §1-301 emt. 1, § 1-302 cmt.

GUCC § 1-301(0). Z A FTHNA 11 5 2405 55 2-402 45,45 2A-105 45 % 2A-106 4% .45 4-102 55,45 4A-507 45,45 9-301 & 9-307 4:%%,

©®See U.C.C. § 1-301 cmt. (2003).

@DSee U.C.C. § 1-301 cmt. § 4.
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DSee U.C.C. § 1-301 cmt. §5.
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Restrictions on Party Autonomy in Contract Choice of Law under U. S. Laws and

Implications to China

Gan Yong (Associate Professor, Wuhan University)

Abstract: The restrictions on party autonomy can be classified into two categories: one is restrictions based on common law,
the other statutory restrictions. The former requires the real and substantial connections between chosen law and the contract
and parties,not violating the fundamental policy of the country of otherwise applicable law without choice,or public policy of
the forum law; the latter is imposed by distinguishing the types of contracts and public policy. The restrictions on party
autonomy under Chinese law find ambiguity in terms of mandatory rules and public policy and should be heeded and resolved
in judicial practice by Chinese courts.

Key words: party autonomy; restrictions; U. S, laws; Law on the Applicable laws of Foreign-related Relationships
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